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February 12,2010

VIA E-MAIL
ORIGINAL BY MAIL

Mr. Jim Wiley
Director, Electric Division
Eugene Water & Electric Board
500 East Fourth Avenue
Eugene, OR 97440

Re: Leaburg-Waltervile Hydroelectric Project
Eugene Water & Electric Board

Dear Mr. Wiley:

. Introduction

Our firm acts as special legal counsel to the Eugene Water & Electric Board (EWEB), a
municipal corporation under Oregon law, for various matters regarding the Leaburg-Walterville
Hydroelectric Project (Project) including obtaining and implementing the license issued by the
Federal Energy Regulatory Commission (FERC) for the Project. Recently, EWEB requested that
I review certain work EWEB intends to carry out this summer for the Walterville development of
the Project. EWEB wil carry out part of this work on property owned by a third party, Mr.
Michael P. Miler. EWEB requested that I determine whether the work on Mr. Miler's propeiiy
is authorized by the CONTRACT, EASEMENT AND AGREEMENT entered February 27,1968
by EWEB and predecessors in interest to Mr. Miller (collectively, Easement). As explained in
more detail below, I conclude that the Easement does authorize the work.

Description of the Work

Under the FERC license, the Waltervile development of the Project diverts water from
the McKenzie River to generate electricity at the Waltervile power plant and then returns that
water to the McKenzie River along a two-mile tailrace that is a prior meander channel of the
McKenzie River. To restrict native fish species from entering the Walterville development,
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EWEB operates a fish screen at the point where water is diverted from the McKenzie River and a
tailrace fish velocity barrier (velocity barrier) in the tailrace downstream from the Waltervile
power plant. In order to allow native salmonid fish that might migrate upstream in the tailrace to
the area of the velocity barrier to continue migrating upstream in the McKenzie River, there is a
fish return channel through which water flows from the McKenzie River, across Mr. Miller's
property, and to the tailrace just downstream of the velocity barrier.

To ensure that the fish return channel operates properly, EWEB intends to carry out
certain work during the summer of this year once EWEB has obtained the necessary
governmental authorizations. EWEB wil carry out four types of work to attract and to permit
native salmonids to migrate upstream from the tailrace through the fish return channel to the
McKenzie River.

First, EWEB wil perform work on the mouth to the fish return channel at the tailrace.
This entrance is located on EWEB property. Second, EWEB will place six-inch sub-angular
aggregate similar to native material on the bottom of the fish return channel from its mouth
upstream for about 200 feet. Part of this work wil occur on Mr. Miler's property. Third,
EWEB wil place approximately four to six constrictions in the fish return channel at about 150-
foot intervals in the channel starting immediately upstream of the placement of the
approximately 200 feet of aggregate. The constrictions wil be located below the ordinary high
water line in the channeL. This work wil occur on Mr. Miler's property. Fourth, EWEB wil
remove fill material at the entrance of the fish return channel at the McKenzie River. This work
will occur on Mr. Miler's property. All of this work wil be performed in coordination with the
federal and state agencies with oversight for native salmonid fish species, the National Marine
Fisheries Service, the United States Fish and Wildlife Service, and the Oregon Department of
Fish and Wildlife. These three agencies have indicated approval of the ninety-percent design for
this work.

Finally, EWEB wil raise the existing roadway on the west side of the fish return channel
approximately three feet to provide access along the most practical route along the fish return
channeL. This work is designed to allow access along the roadway including avoiding flooding
of the roadway that might otherwise occur. Part of this work wil occur on Mr. Miller's property.

Terms of the Easement

EWEB entered the Easement with Floyd A. Green and Francis i. Green to cover, among
other properties, Lots 2 and 3 of Section 25 in Township 17 South and Range 2 West of the
Wilamette Meridian. The work EWEB intends to perform in 2010 that is not performed on
EWEB property wil be carried out on Lots 2 and 3.

The Easement states that it applies to the successors of the Greens, and it is my
understanding that Mr. Miler is a successor in interest to the Greens. EWEB recorded the
Easement in Lane County on March 11, 1968. As a result, the Easement would have been of
record when Mr. Miler acquired his interest in the property.
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The Easement does not contain a termination date and contains no language indicating
that it has a limited duration or limited effect. As a result, the Easement is stil in effect and
applies to EWEB work on Mr. Miller's property.

EWEB paid more than a nominal value for the Easement; the Easement recites that
EWEB paid the Greens $1,000. EWEB also agreed to construct and to maintain a dike across
the fish return channel that could be used by the Greens for access across the fish return channeL.

The Easement provides in significant part:

"The first parties (the Greens): 1) hereby grant unto the
second party (EWEB) an easement across the above described real
property to erect and maintain an electric distribution line from
near the first parties' residence to the site of the salmon fish rack or
barrier, for the purpose of lighting said area as required by the Fish
Commissioner, together with the right of access to maintain said
line; 2) hereby grant unto the second party access to said salmon
fish rack or barrier site across existing roadways, and across the
property of the first parties above described, including a way along
the channel of the waterway along the most practical route; 3)
hereby grant unto the second party the right to excavate, construct
and reconstruct the channel of said waterway between the Tail
Race and the McKenzie River, from time to time in order to keep a
suffcient flow of water which wil attract and permit salmon to

migrate through said waterway to the McKenzie River; 4) hereby
release the second party from any claim of the first parties because
of the effect that the clearing of said chanel in the waterway may
have upon the flow of the chanels of the McKenzie River."

Conclusion

In my view, the Easement authorizes the work EWEB intends to perform in 2010 as
described above. EWEB' s three types of described work within the fish return channel on Mr.
Miler's property: (1) to place aggregate material, (2) to place approximately four to six channel
constrictions, and (3) to remove fill at the upstream entrance of the channel, are all authorized by
the Easement granting EWEB "the right to excavate, construct and reconstruct the channel of
said waterway between the Tail Race and the McKenzie River, from time to time in order to
keep a sufficient flow of water which wil attract and permit salmon to migrate through said
waterway to the McKenzie River." EWEB's described work to raise the existing roadway on the
west side of the return channel on Mr. Miler's property is authorized by the Easement granting
EWEB "access * * * across the property of the first parties above described, including a way
along the channel of the waterway along the most practical route."
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If you have any questions about this letter or need any additional information, please let
me know. Thank you.

Very truly yours,A~
Donald A. Haagensen

DAH:db
C (via e-mail): S. Adkins

1. McLaughlin
1. Robertson
K. Weiden
M. Zinniker




